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Court of Appeals of the District of Columbia 


No. 4889. 

National Bank of South Carolina, Appellant, 

vs. I 

Commissioner of Internal Eevenue. ' 


1 


t 

Docket 8628. 


National Bank of South Carolina, Sumter, S. C., Peti¬ 
tioner, I 

V. 

Commissioner of Internal Revenue, Eespo|ndent. 

For the taxpayer: A. C. Humphries, Esq. 

For the Comm’r: J. W. Fisher, Esq., W. F. (^ibbs. Esq. 

Docket Entries. \ 

1925. I 
Oct. 31. Petition received & filed. 

Nov. 3. Copy of petition served on Solicitor. 

“ 3. Notification of receipt mailed taxpayer^ 

Dec. 22. Answer filed by Solicitor. 

1926. I 

Jan. 6. Copy of answer served on taxpayer. 4-ssigned to 
General Calendar. 

Dee. 13. Hearing date set for 2-10-27. 


1927. I 

Feb. 10. Hearing had before Mr. Love on merits!, 
er’s brief due 3-10-27. 

“ 23. Transcript of hearing 2-10-27 filed. ! 
Mar. 10. Brief filed by taxpayer. 


Taxpay- 


1—4889® 


I 
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1928. 

Feb. 10. Findings of fact & opinion rendered. Judgment 
will be entered on 15 days notice under Rule 50. 
Mar. 10. Notice of settlement tiled by G. C. 

“ 14. Notice allowing taxpayer until 4-10-28 to file alter¬ 
native settlement for hearing 4-19-28. Failure 
to do so, hearing set 4-17-28. 

April 17. Hearing had before Mr. Littleton on settlement. 
Assigned to Mr. Love for order. 

“ 21. Order of final redetermination entered. 

Oct. 19. Stipulation of venure filed. Court of Appeals of 

D. C. 

“ 19. Supersedeas bond for $3,414.00 approved & or¬ 
dered filed 

“ 19. Petition for review by Ct. of Appeals, D. C. with 
“ assignments of error filed by taxpayer. 

“ 19. Proof of service filed. 

“ 27. Prcecipe filed by taxpayer. 

“ 31. Proof of service filed. 

Now, December 7,1928, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Oct. 31, 1925, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 8628. 

Appeal of The N.4Tional Bank of South Carolina, Sumter, 

South Carolina. 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter bearing the symbols IT:CA- 
2332-10-60D, dated September 2, 1925, and as the basis of 
its appeal set forth the following: 
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1. The taxpayer is a South Carolina corporation with its 

office at Sumter, South Carolina. : 

2. The deficiency letter, a copy of which is attached, was 
mailed to the taxpayer on September 2, 1925., I 

3. The taxes in controversy are income and profits taxes 
and are less than $10,000.00, to wit: 1919, deficiency, $3,- 
063.97,1920, overassessment, $235.19,1921, overassessment, 
$92.66.—Net deficiency, $2,736.12. 

4. The determination of the taxes contained iji said de¬ 

ficiency letter is based upon the following i errors: 

3 a. The Commissioner of Internal Revenue has 

erred in including in taxable net income foir the year 
1919 an amount of $15,798.85 representing the difference in 
the reserve for unearned discount as at Decembor 31, 1918 
and as at December 31, 1919, viz: I 

December 31,1919—Reserve for Unearned Dis¬ 
count . $^5,096.79* 

December 31, 1918—Reserve for Unearned Dis-i 

count . I 9,297.94 

1 

Increase. . $15,798.85 

h. The Commissioner of Internal Revenue has erred in 
decreasing the taxable net income for the year 1|920 in the 
amount of $1,939.54 representing the difference i in the re¬ 
serve for unearned discount as at December 311 1919 and 
December 31, 1920, viz: 

December 31, 1919—Reserve for Unearned Dis- i 

count.$25,096.43 

December 31, 1920—Reserve for Unearned Dis- ; 

count . 23,156.89 

I 

Decrease.i $1,939.54 

1 

c. The Commissioner of Internal Revenue has erred in 
decreasing the taxable net income for the year 1921 in the 
amount of $2,404.24, representing the difference! in the re¬ 
serve for unearned discount as at December 31^ 1920 and 
December 31, 1921, viz; 


i 


♦The correct figure is $25,006.43. 
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December 31, 1920—Reserve for Unearned Dis¬ 
count . $23,156.89 

December 31, 1921—Reserve for Unearned Dis¬ 
count . 20,752.65 


Decrease. $2,404.24 

4 5. The facts upon which the taxpayer relies as a 
basis of its appeal are as follows: 

For the year 1919 and subsequent years the taxpayer set 
up on its books income derived from discount on loans by 
crediting to an account “Reserve for Discount” the entire 
amount of the discount at the time the loans were made and 
thereafter when the loans were paid the actual amount of 
discount was debited to said account and credited to an ac¬ 
count “Discount Earned”, which account was closed into 
“Profit and Loss”. The taxpayer in making its income 
tax return for the years 1919, 1920 and 1921, reported as 
income the amount of discount so credited to “Discount 
Earned. ’ ’ 

This method of reporting income derived from discount 
was consistently practiced by this taxpayer during the 
years 1919, 1920 and 1921 and no other method was fol¬ 
lowed. 

6. The taxpayer in support of its appeal, relies upon the 
following proposition of law: 

Under Section 212 (b) of the Revenue Acts of 1918 and 
1921, the net income shall be computed upon the basis of the 
taxpayer’s annual accounting period in accordance with 
the method of accounting regularly employed in keeping 
the books of such taxpayer, provided such method of ac¬ 
counting clearly reflects the income of such taxpayer. 

5 The method of accounting regularly employed by 
this taxpayer during the years 1919, 1920 and 1921, 

whereby income derived from discount on loans is credited 
to Profit and Loss and reported as income when the loan 
is paid clearly reflects the taxpayer’s income. 

Wherefore the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

(S.) ANDREW C. HUMPHREYS, 

Counsel for Taxpayer, 
Munsey Building, Washington, D. C. 





m 
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6 State op South Carolina, 

County of -, ss: | 

Earle Rowland being duly sworn, says that ^ he is the 
Cashier of The National Bank of South Carolina, above- 
named, and as such is duly authorized to verify the fore¬ 
going petition; that he has read the said petition, or had 
the same read to him, and is familiar with the statements 
therein contained, and that the facts therein sated are true 
except such facts as are stated to be upon inforihation and 
belief, and those facts he believes to be true. ■ 

(S.) EARLE ROWLAND. 


Sworn to before me this 28th day of October, 1925. 

(S.) N. H. YATES, Ur., 

Notary Public. 

I 

Commission expires at the pleasure of the Governor. 

! 

7 Treasury Department, Washington. I 

i 

IT:CA:2332-10-60D. 

September 2, 1925. 


The National Bank of South Carolina, 

Sumter, South Carolina. ! 

I 

Sirs: i 

i 

An audit of your income tax returns for the years 1919 
to 1921, inclusive, in connection with an exaniination of 
your books of account and records, discloses a deficiency in 
tax for the year 1919 amounting to $3,063.97' and over¬ 
assessments amounting to $235.19 and $92.66 for the years 
1920 and 1921, respectively, as shown in the attached state¬ 
ment. j 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to filb an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and? an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
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appeal has been made,; no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CA:2332-10- 
60D. In the event that you acquiesce in a part of the de¬ 
termination, the agreement should be executed with re¬ 
spect to the items agreed to. 

EesjDectfully, 



D. H. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy Commissioner. 


Inclosures: Statements, Agreement—Form A, Form 882. 


(Here follows statement, marked pages 8, 9, 10, 11, 12, 

and 13.) 

14 Filed Dec. 22, 1925, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 8628. 

Appeal of N.viiox.al Bank of South C.^olixa, Sumter, 

South Carolina. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of this taxpayer, admits and denies as follows: 

(1) Admits the allegations of paragraphs 1 and 2 of the 
petition. 

(2) A dmi ts the taxes in controversy are income and 
profits taxes for 1919, 1920, and 1921, and are less than 
$ 10 , 000 . 
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In re: She National Baxik of South uaroliha 
doxoter. South Oarolina 


Year 

1919 

1920 

1921 


Defioienoy In Sax 
$3,063.97 


Qverassesemtot 


; $255.19 

! 92.66 


Totals $3,063.97 

Net Aefioienoy 


I $327.95 
|?2,736.12 


1919 

Net Income 


Net Incoxae reported on aiziended return ^ 
Additions; 

1. freight on safe $0.74.94 

2. i)epreciation disallowed 38.38 

3. Unearned dlsoount Deo. 31, 1919 25,096.79 

4. Reserve Interest Oertlfioates - 

of Deposit 5,037.79 


Deductions; 

5. Unearned discount reserve Deo- 

enher 31, 1918 $9,297.94 

6. Reserve Interest certificates 

of .deposit Dec. 31, 1918 5,099.13 

7. Additional nontaxahle interest 15.81 


Corrected net Inoome 

Explanations of Adjustments to Net Inacme 


$26,616.63 


l30.M7.54 
!' ' ■ ■ ■ .! »■■ ■ 

$56,964.17 


14.412.86 

$42,551.29 


1. Expenditures.for equipment have heen disallowed as e^^enses 
and capitalized as provided in Article 24(2} Regulations 45. 

I • 

2. Depreciation on your fixed assets as oooqputed in; the Revenue 
Agent's' report, a copy of which has been famished you, has 
been accepted by this office for the taxable yeabr. 

3. 4, 5, and 6. In 1917 and 1918 the co3:poration did not set 

up unearned discount not inter^est on oertiCoates of deposits. 
Prior to 1919 the corporation kept its books on a cash basis* 
This adjustment is made in accordance with A.R.1£, 220 and S.B.6* 




BEST COPY available 

i 

from the original bound volume 








In ra: The ITational Bank of South Oarolina 


statement 



7, Interest on U. S* and nnmicipal obligations are nontaxable 
awr'i therefore are an allowable deduction as provided in 
Articles 74 and 77, P.egulatlons 46, 


Invested Capital 


Capital stock and surplus is disclosed by 
your balance sheets as at January 1,1919 


Additions: 

Im Itepreciation restored to bTiilding 
E. " "to furniture 

and fixtures 

3. ISxpenses capitalized 1917 
4« XSm S« Circulation bond premium 
5* nnearned discount 


^,582.77 

3,144.27 

1,969.75 

9,875.00 

9,297.94 


Deductions: 

6. Difference, depreciation reserve 

7. Income taxes prorated ^,106.93 

8. balance 1917 income taxes 

9. Inadmissible adjustment 


$7,798.60 

2,158.80 

987.82 

8,596.78 


Corrected invested capital 


$385,184.67 


28,869.73 

$414,054.40 


19,341.40 

$394,713.00 


Explanation of Adjustments to Invested Capital 

1 and 2. To restore depreciation credited direct to asset as- 
oounts in accordance with Article 840(4), Hegulations 45. 

3. To restore capital expenditures expended in 1917, An amended 

return was filed for that year and these eapenditxires were 
restored to income, in accordance with Article ‘841(1), 
Hegulations 45. 

4. To restore premlujii on TT, S. bonds purchased in 1917 and 1918 

and charged to profit and loss. An amended retom was filed 
for these years and this amoxint was restored to income, in 
accordance with Article 841(1), Hegulations 45. 

5. See explanation 3, 4, 5 and 6 adjustments to Income for 1919. 

6. See explanation 2 of adjustments to income for taxable year 

1919. 

7. federal Income taxes are deemed to have been paid out of the 

net income of a taxable year for which they are levied and 
accordingly may be included in the computation of Invested 
capital only until such taxes become due payable. 



BEST COPY AVAILABLE 
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I 

from the originaf bound volume 



In re: 


The ITational Barik of South Oarolina 


Statement 


The Correct tax liability for the preoe^ittg tax¬ 
able year, has, therefore, been prorated ffom 
the due date in accordance with Article |845, Reg¬ 
ulations 45* 


8 . 


9 . 


The additional taxes assessed for the year 1917 are taken 
out of invested capital, in fall for the year 11919, in 
accordance with Treasury i^ecision 2791. I 


Inadmissible assets beginning pf year 
” ” end of year 

Average inadmissible assets solddiring 

the year 

Total admissible and inadmissible assets 
at beginning of year 

Total admissible and inadmissible assets 

at end of year 

Average admissible and inadmissible assets 
held during the year 


I $16,810.00 

73,096.00 

44,952.50 

$1,883,261.34 

?2,432,178.81 


$2,157,720.07 

Percentage of inadmissible assets held during the year .02083 

Stocks and bonds $16,810.00 appearing upon yoxir bal¬ 
ance sheet at the beginning of the taxable year, and stocks 
and bonds $73,095.00 appearing, upon your balance sheet at Ihe 
end of the taxable year are considered as inadmissible assets 
and in accordance with Article 852, Regulations 45l, may be in¬ 
cluded in Invested capital only to the extent as set forth in 
the preceding schedule. j 

I 

Tax Computation 


Net income 


$42,551.29 


Invested capital ’ 

j 

Kxoess profits credit 

I 

Profits tax | 

Ket income $42,551.29 | 

i 

Less: 

Interest on 3. obligations 

not exempt $l,986.5v 

Profits tax 1,594.85 

Bxeii^tion 2,000.00 5,581.42 : 

Balance subject to tax at lOfs ^^969.87 

Amount of tax at 10% I 

Total tax assessable i 


394,713.00 

34,577.04 

1,594.85 


3,696.99 

$5,291.84 


COPY AVAILABLE 


from the original bound volume 






In re: The national Bank of South Carolina, 


Statement# 


Brought forward 

Amount of* tax previously assessed 
Deficiency In tax 


$ 5,291.84^ 
2.227.87 
$ 3,063.97 


1920 

Bet income reported on return ^ 31,396.18 

Additions: 

1. Taxable interest on U. S., city 
and school bonds disallowed 

2. Depreciation disallowed 

3. Unearned discount December 31, 

1920 

4. Reserve interest certificates 

of deposit 

I 58,688.52 


$ 772.63 
33.25 

23,156.89 

3.329.57 


27.292.34 


Deductions: 

5. Unearned discount December 31, 

1919 #26,096.43 

6. Reserve interest certificates 

of deposit 5.037.79 50.134.22 


Corrected net income 


^ 28,544.30 


Brplanatlon of Adjustments to Het Income 

1* Rontaxable interest ^s computed in the Revenue 

Agent's report, a copy of which has been fimiished 
you, has been accepted by this office for tbe taap* 
able year. 

2. See e:q)lanation 2 adjustments to income for taxable 
year 1919. 

o. 3, and 4,5 and 6. See explanations 4 and 5, 3 and 
6, adjustments to income for taxable year 1919. 

Tnveftted Canital. 


Inasmuch as’ excess profits credit exceeds income, 
therefore not set up. 


.Tax Comnutation . 


computation is. 


Ret income 128,554.30 

Ret income §28,654.30 
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from the originaf bound volume 



re; The national Banlc of South Carolina 


; Staxemens 


Brought forward $88,564,30 

Less: 

Izrterest ou U. S. obligations. 

not exempt §8,178.05 

Exemption . 2,000.00 10.178.05 

Balance subject to tax at lOja $18,376.25 

Amoxint of tax at 10^ 

Original tax 

Overasse ssment 


1981 

Het income reported on return 
Additions: 

1. Unearned discount neoemoer 

31, 1921 $20,762.66 

2. Heserre interest certificates 

of deposit December 31, 1921' 4.824.62 


Deduotions: 

.3. Unearned discoxmt December 
31, 1920 

4. Hesezre interest certificates 

of deposit December 31, 1920 

5. Additional nontaxable interest 

on U* S. and School bonds 


$23,156.89 

3,329.57 


1«I3 


$28,554*30 


$ 1,837.63 
2.072.82 
$ 235.19 


$19,428.71 


25.577.27 

$45,005.98 


6. Additional depreciation 


17.50 


Sotal deductions 
Corrected net income 

Explanations of Adjustments to Net Inc cane . 


■ 26.505.09 
$18,500.89 


1, 2, 3, and 4. See explanations 3, 4, 5 and 6 of adjjustments 
to income for taxable year 1919. 

5. See explanation of adjustments to income for taxable year 1920. 

6. See explanation of adjustments to income for taxable year 1919. 

Invested Capital . 

Inasmuch as excess profits oreSt exceeds income, computation xs 
therefore not set up. i 





In re: The national Bank of Soutn CaroUaa 


Statement • 


Tax Compu-cation 


net income 
Less: 

Interest on IT* S. ohll gat Ions 
^ot exempt 
Bzemption 

Balance subject to tax at 10^ 
Amount of tax at 10^ 

Original tax 
Overassessment 


$ 1 , 431.94 
2 > 000*00 

$1«506*90 
l.b99*S6 
$ 92.66 


$18*500.89 


3,451.94 

$15*068.95 


Eeferring to your protest dated ITovei&ber 1, 1925* in reply 
to office letter dated September 19* 1924* in ^hioh you mere 
advised of a proposed additional tax amounting to $2*736.12 for 
the years 1919 to 1921* inclusive. 

Ton are advised that records on file in this office dis* 
close that your corporation filed its returns for the years 
1916* 1917 and 1918 on the accrual basis. 7or the year 1919 
and sobse^^ent years your corporation changed Its method of re¬ 
porting its income without permission* thereby understating 
the income for the year 1919* which was afterwards corrected by 
the Hevenue Agent in his report dated June 4, 1924. Therefore* 
based upon a ruling made by the Commissioner* your protest is 
denied. 

The overassessments shown herein will be made the subject 
of certificates of overassessments which will reach you in 
due course through the office of the Collector of Internal Hev- 
enue for your district and will be applied by that official in 
accordance with Section 2bl of the Eevezme Act of 1924. 

The right of appeal as ii.dlcated on page one of this letter 
refers only to ahy deficiency in tax. indicated herein* inasmuch 
as there is no provisicai in the Eevenue Act of 1924 grant jng the 
right of an appeal against tne determination of any overassees- 
ments found due upon an audit of your returns. 

The information contained in the returns* revenue agent^s 
original and supplemental reports* together with your protest* 
and oral hearing accorded you on Kay 13* 1925* have been care¬ 
fully-coisidered in determining the tax liability as set forth 
herein. 


Kow; December 7, 1928* the foregoing Petition certified 
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(3) Denies the Commissioner erred in making the 
changes in the taxpayer’s income alleged in paragiraph 4 of 
the petition. 

(4) Admits that for the year 1919 and subsequent years, 
the taxpayer set up on its books income derived from dis¬ 
count on loans by crediting to an account “Reserve for Dis¬ 
count” the entire amount of the discount at the time the 
loans were made, and thereafter when the loans were paid, 
the actual amount of discount was debited to said account 
and credited to an account “Discount Earned.” j 

(5) Denies generally and specifically each and every alle¬ 

gation contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. | 

J 

Proposition of Law. 

J 

( 

t 

The taxpayer’s income for the years in question^ was cor¬ 
rectly computed by the Commissioner. 

15 Wherefore it is prayed that the appeal of the tax¬ 
payer be denied. 

A. W. GREGG, ; 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

JOHN W. FISHER, I 

Special Attorney, 

Bureau of Internal Revenue. | 

I 

Now, December 7, 1928, the foregoing Answer | certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S.. Board of Tax Appeals. 

16 A true copy. Teste: I 

[Seal U. S. Board of Tax Appeals, 1924.] 

1 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 
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United States Board of Tax Appeals. 
Docket No. 8628. 


The National Bank of South Cakolina, Petitioner, 

V. 

Commissioner of Interxlal Eevenue, Respondent. 

Promulgated February 10, 1928. 

1. Commissioner’s action in including ip petitioner’s tax¬ 
able income for the year 1919 the difference between the 
“reserve for uneanied discount” as of December 31, 1918, 
and as of December 31, 1919, is disapproved. 

2. Upon the evidence, held that during the years 1918 and 
1919 the petitioner kept its books of account on the cash 
receipts and disbursements basis. 

3. During the year 1918, petitioner accrued bank discount 
as earned within that year and re])orted as income for that 
year the amount accrued, although the amount so accrued 
and returned was actually paid and received in 1919. Held, 
that the amount accrued in 1918 was improperly reported 
as income for that year; Held, further, that the amount paid 
to and received by petitioner in 1919 constituted income for 
that year although erroneously reported as income for the 
prior year. 

Adrian C. Humphreys, Esq., for the petitioner. 

John TF. Fisher, Esq., for the respondent. 

The Commissioner determined a deficiency of $3,063.97 
for the calendar year 1919 and overassessments for the cal¬ 
endar years 1920 ahd 1921 of $235.19 and $92.66, respec¬ 
tively, such overassessments not arising from the denial of 
any claim for abatement of deficiencies for the respective 
years. The petitioner alleges that with respect to 
17 the year 1919, the Commissioner erred in including 
in taxable income an amount of $15,798.85, repre¬ 
senting the difference in the reserve for unearned discount 
as at December 31,1918, and as at December 31,1919. The 
same error was alleged as to 1920 and 1921, except as to 
amounts. 
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! 

j 

Findings of Fact. \ 

The petitioner is a South Carolina corporation iwith its 
place of business at Sumter. It is and was during the years 
1918 and 1919 engaged in business as a bank of discount 
and deposit. 

During the year 1918, petitioner kept its books of account 
on a cash receipts and disbursements basis with twb excep¬ 
tions. The first of those exceptions consisted pf peti¬ 
tioner’s practice of maintaining an account styled “Reserve 
Interest Certificates of Deposit” from which the interest 
on certificates of deposit was paid, and into which from time 
to time petitioner would place different amounts without 
reference to the exact requirements thereof; in other words, 
the account did not constitute a true reserve for interest on 
certificates of deposit by the accrual of the interest qs it was 
earned. This account, in any event, was maintained 
18 only for convenience, as its nature and purpose is 
otherwise, unexplainable. 

The second of the exceptions to the cash receipts hnd dis¬ 
bursements method of accounting as employed ^y peti¬ 
tioner during 1918 was its method of accounting for dis¬ 
count. Up to about the middle of the year 1918, petitioner 
had treated discount as income only when it was feceived 
but, thereafter, during that year it pursued the fallowing 
practice: When a note was discounted, petitioner cpmputed 
or estimated the amount of discount that would accrue or 

I 

be earned in 1918 and the amount so computed and ac¬ 
crued was in 1918 credited to profit and loss. The discount 
which would be earned in 1919 was credited to an account 
called “Reserve for Unearned Discount.” In othei^ words, 
for about one-half of the year 1918, petitioner 4eviated 
from a cash receipts and disbursements basis and followed 
an accrual method of accounting for discount only: 

Pursuant to the method of accounting for discount, pe¬ 
titioner during the latter part of 1918, accrued and credited 
to profit and loss earned discount in the amount of $10,- 
473.77 and also credited unearned discount to the “Reserve 
for Unearned Discount” the amount of $9,297.94, which 
was its balance on December 31,1918. 

I 

2—4889 


10 


NATL. BANK OF S. C. VS. COMMR. OF INT. REV. 


19 In its return for tlie yenr 1918, wliich petitioner 
alleges vas made on an accrual basis, there was in¬ 
cluded in income the amount of $10,473.77 as discount ac¬ 
crued and earned in that year. 

During the year 1919, petitioner kept its books and ac¬ 
counts on a cash receipts and disbursements basis with no 
exceptions thereto. For convenience, however, in making 
reports on its condition, petitioner first carried into an 
unearned discount account the total discount on any note 
at the time the note was discounted and upon the payment 
thereof the unearned discount account was charged and the 
earned discount account was credited with the amount paid. 
The unearned discount account, which had a balance on De¬ 
cember 31,1919, of $25,096.79, did not, in any manner affect 
or reflect petitioner’s income for the year, and as above 
stated, was maintained for convenience only. 

During the year 1919, petitioner, in addition to other 
discount received, collected and received the amount of 
$10,473.77 as discount which had been accrued in and re¬ 
ported for 1918 and also collected and received the amount 
of $9,297.94, the balance of the “Reserve for Unearned Dis¬ 
count” as of December 31, 1918. 

20 In its return for 1919, petitioner in reporting its 
income from discount included, in addition to other 

discount, the amount of $9,297.94 but did not include in in¬ 
come the amount of $10,473.77 collected and received in 
1919, but accrued and reported in 1918. 

Upon audit of petitioner’s return for the year 1919, the 
Commissioner determined that there should be included in 
income for that year the amount of $15,798.85, represent¬ 
ing the difference in the “Reserve for Unearned Discount” 
as of December 31, 1918, and as of December 31, 1919, and 
accordingly, he increased taxable income by that amount. 

Opinion. 

Love: The petitioner contends that the Commissioner 
erred in including in taxable income for the year 1919 an 
amount of $15,798.85 representing the difference in the “Re¬ 
serve for Unearned Discount” as of December 31, 1918, 
and as of December 31,1919. 
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I 
I 
I 

The respondent, on the other hand, apparently cbncedes 
that his action, with respect to which error is alleged, 

21 was erroneous, but he contends that the amjount of 
$10,473.77 collected and received by petitioner in 

1919 for discount earned and accrued in 1918 should be in¬ 
cluded in petitioner’s income for 1919, although rjeported 
in its 1918 return. And, in support of this position, the 
respondent urges that during the year 1918 petitioner was 
on a cash receipts and disbursements basis of accounting 
and that its action in accruing and reporting discounts, al¬ 
though not received, was erroneous, thereby necessitating, 
under the Board’s decision in Chatham S Phoenix NationdL 
Bcmk, 1 B. T. A. 460, the return as income for 1919 the 
amount of $10,473.77 discount received in that year. 

The respondent’s contention in respect of the basis of 
accounting for 1918 is denied by the petitioner and it is 
urged on its behalf that during 1918 petitioner was on an 
accrual basis and that the amount of $10,473.77 havihg been 
properly accrued and reported as income for that vear, pe¬ 
titioner can not be reqinred to report that amount in 1919, 
although received in that year, during which it was on a 
strict cash receipts and disbursements basis. 

Although it is apparently conceded by the respondent 
that his action in including in income for 1919 the 'amount 
of $15,798.85, representing the difference in the “Eeserve 
for Unearned Discount” as of December 3l, 1918, 

22 and as of December 31,1919, was erroneous, it seems 
advisable to point out that under either basis of ac¬ 
counting the amount included in petitioner’s income for 
1919 did not and could not constitute income. We stated in 
Madison & Kedzie State Bank, 1 B. T. A. 922, thai: 

When a bank keeps its books of account on a ca^h basis, 
discount is income only when it is received; upoii an ac¬ 
crual basis discount becomes income as it is earned. 

Clearly, then, unearned discount does not in the case of 
the petitioner constitute income and obviously it ib impos¬ 
sible to make it such by subtracting a smaller from ai greater 
amount thereof. Furthermore, as set forth in the Endings 
of fact, petitioner during 1919 was on a cash basis naain- 
taining a “Reserve for Unearned Discount” only for con¬ 
venience and during that year discount, except the^ amount 
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of $10,473.77, was treated as income as received. Conse¬ 
quently, the Commissioner’s action in this respect is re¬ 
versed and, accordingly, petitioner’s taxable income as de¬ 
termined by the Commissioner should be reduced by the 
amount of $15,798.85. 

We come, therefore, to a consideration of the respond¬ 
ent’s contention that the amount of $10,473.77 should be in¬ 
cluded in income for the year 1919 although accrued 

23 and reported as income for 1918, the reporting of 
which, it is urged, was erroneous. 

The facts disclose that with two exceptions, petitioner 
was during 1918 on a cash basis. One of the two excep¬ 
tions, that of maintaining a reserve for interest on certifi¬ 
cates of deposit, was clearly not an accrual method of han¬ 
dling that item. It was merely a convenience and closely 
approximated a cash basis. The other exception was, dur¬ 
ing the latter part of 1918, the accrual method of handling 
discount, which method petitioner discontinued at the be¬ 
ginning of 1919. The mere fact that petitioner for the 
latter part of 1918 undertook to change its method of ac¬ 
counting with respect to the item of discount, does not, in 
our opinion, warrant a conclusion that the method of ac¬ 
counting regularly employed was not a cash basis. We 
stated in The Bank of Hartsville, 1 B. T. A. 920, that: 

The law requires that the method of accounting used 
shall clearly reflect the income, and it does not contemplate 
that a taxpayer shall keep its books of account partly on 
one basis and partly on another, for the very reason that 
income is not thereby correctly reflected. Appeal of B. B. 
Todd, Inc., 1 B. T. A*. 762. 

We think, therefore, that the method of accounting em¬ 
ployed by petitioner in 1918 was, clearly, a cash basis. 

Having been on a cash basis in 1918, it follows that peti¬ 
tioner’s action in reporting as income for 1918 any discount 
other than that received was erroneous. Conse- 

24 quently, the amount of $10,473.77 discount, reported 
in 1918 but received in 1919, during which year pe¬ 
titioner employed a cash basis of accounting, was income 
for 1919. Chatham c0 Phoenix National Bank, supra. Ac¬ 
cordingly, petitioner’s income for that year should be in¬ 
creased by that amount. 
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I 

The petitioner alleged error with respect to tlie years 
1920 and 1921, but inasmuch as the Commissioner deter¬ 
mined overassessments with respect to each year which 
overassessments did not result from the denial of any 
claim in abatement of a deficiency for the respective years, 
the Board is without jurisdiction in regard thereto. Cor¬ 
nelius Cotton Mills, 4 B. T. A. 255. 

The deficiency for the year 1919 should be recomputed 
in accordance with the foregoing opinion. 

Judgment ivill be entered on 15 days’ notice wider Rule 
50. I 

i 

Now, December 7, 1928, the foregoing Findings! of Fact 
& Opinion certified from the record as a true copy.: 

[Seal U. S. Board of Tax Appeals, 1924.] 1 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

25 United States Board of Tax Appeals. : 

Docket No. 8628. 

The National Bank of South Carolina, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order of Final Redetermination. ; 

1 

Pursuant to the Findings of Fact and Opinion of the 
Board promulgated February 10, 1928, the respondent in 
the above entitled proceeding filed notice of settlenfent with 
the Board on March 10, 1928, copy of said notice having 
been duly served on the petitioner, together with notice 
of hearing, and the case having been called for settlement 
April 17, 1928, at which time no objection to the proposed 
settlement was offered, it is 

Ordered and decided that upon redetermination there is 
a deficiency of $1,706.83 for the year 1919. i 

Enter. | 

Washington, D. C.,-,-. I 

Entered Apr. 21, 1928. i 

(Signed) WILLIAM D. LOVE, 

Member United States Board of Tax Appeals. 
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A true copy. Teste: 

Now, December 7, 1928, the foregoing Order of Redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

26 Filed Oct. 19, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 8628. 

The Xatioxal Baxk of South Carolina, Petitioner, 

V. 

CoMMissioNKi: OF INTERNAL REVENUE, Respondent. 

Slipulatlon With Bcspect to Bevietv of Board’s Decision. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in the 
above-entitled cause may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. This agreement is filed 
pursuant to Section 1002(d) of the Revenue Act of 1926. 

THE NATIONAL BANK OF SOUTH 
CAROLINA, 

Petitioner, 

By ADRIAN C. HUMPHREYS, 

Attorney. 

COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent. 


Now, December 7, 1928, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

By C. M. CHAREST, 

Attorney General, 

Counsel Bureau of Internal Revenue. 
[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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27 Filed Oct. 19, 1928, United States Board; of Tax 

Appeals. 

I 

In the Court of Appeals of the District of Columbia. 

Docket No. 8628. I 

1 

I 

The National Bank of South Carolina, Petitioner, 

I 

V. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. \ 

To the Honorable the Chief Justice and Associate Jus¬ 
tices of the Court of Appeals of tlie District of Columbia: 

Your petitioner is aggrieved by a decision of the U. S. 
Board of Tax Appeals rendered against it on April 21, 
1928, in the case of The National Bank of South Carolina, 
petitioner, v. Commissioner of Internal Revenue, respond¬ 
ent, No. 8628, on the docket of the Board, and respectfully 
submits its petition for a review thereof by the Court of 
Appeals of the District of Columbia, the partie$ having 
agreed that the review shall be in this Court as evidenced 
by stipulation filed with the Clerk of the Board. 

Statement of the Case. 

I 

I 

1. Petitioner, organized under the laws of the iState of 
South Carolina, is and was during the years 1917, |.918 and 
1919, engaged in business at Sumter in saiid State 

28 as a bank of discount and deposit. 

2. Beginning in November, 1917, and all through 
the calendar year 1918, the petitioner accounted for income 
from discounts on an accrual basis and rendered itfe income 
and profits tax return for said year 1918 on the sa^e basis 
as its books were kept. 

Its method of accounting for income from discount for 
the calendar year 1918, in detail, was as follows: 

When a note was discounted, it computed the amount of 
discount that would accrue and was earned in the then 
current year and credited the amount so computed Ito profit 
and loss for that year although the note might no^ be due 
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or payable until the following year. The unearned dis¬ 
count, i. e., the amount of discount to be earned in the fol¬ 
lowing year on the same note, was credited to an account 
called “Reserved for Unearned Discount.” 

3. During the year 1918, the petitioner accrued and cred¬ 
ited to profit and loss for that year the sum of $10,473.77, 
representing discount earned in 1918 on notes discounted in 

1918 and paid in 1919. The petitioner reported the said 
sum of $10,473.77 as income on its income and profits tax 
return for the calendar year 1918, and paid income and 
profits taxes thereon at the rates prevailing for 1918 which 
were higher than for 1919. The petitioner kept its books 
and made its return for 1918 on an accrual basis, which 
correctly reflected its income and the amount of tax due the 

Government thereon. 

29 4. For 1919 and subsequent years the petitioner 
changed its method of accounting for discount to a 

cash basis, i. e., it took up in its profit and loss only the 
amount of discount actually received, and rendered its in¬ 
come tax returns for those years on the same basis. It re¬ 
ported as income on its income and profits tax return for 
the vear 1919 all of the discount actuallv received bv it dur- 
ing the year 1919, with the exception of the aforesaid $10,- 
473.77 discount item which it had accrued for the vear 1918 
as having been earned in that year, and on which it had al¬ 
ready paid the tax at 1918 rates. 

5. On September 2, 1925, by his deficiency letter of that 
date, the respondent proposed an additional income and 
profits tax against the petitioner for the calendar year 

1919 in the amount of $3,063.97 based upon the addition 
of the sum of $15,798.85 to the petitioner’s net income as 
reported in its return for the year 1919, which sum rep¬ 
resented discount items not received by the petitioner in 
that year. 

6. On October 31,1925, the petitioner appealed to the U. S. 
Board of Tax Appeals. At the hearing of the appeal on 
September 10, 1927, the respondent abandoned its posi¬ 
tion that the item of $15,798.85 should be included in the 
petitioner’s income for the year 1919, but insisted that the 
item of $10,473.77 accrued by the petitioner and taxed by 

the respondent as aforesaid should be added to the 

30 petitioner’s net income for the year 1919, and taxed 
again. 
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7. On March 10, 1927, (Le appeal was submitted lipon the 
evidence adduced at the trial and the briefs of the parties, 
and on February 10, 1928, the Board promulgated its find¬ 
ings of fact and opinion sustaining the contention of the 
respondent that the aforesaid sum of $10,473.77 should be 
included in the petitioner’s income for the year 1919. On 
April 21,1928 the Board, pursuant to said opinion, prdered 
and decided that there was a deficiency of $1,706.83 for the 
year 1919. For this reason the petitioner files its petition 
for review bv this Honorable Court. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to its damage and prejudice, as shown 
by the following: i 

1. The Board erred in holding and deciding that the 
method of accounting employed by the petitioner for the 
calendar year 1918 in keeping its books was a cash basis. 

2. The Board erred in holding and deciding that the 
petitioner’s method of keeping its books and making its re¬ 
turn for the calendar year 1918 did not correctly reflect its 
income. 

3. The Board erred in holding and deciding that the dis¬ 

count item of $10,473.77, taxed by the respon4ent for 
31 the calendar year 1918, was also subject to tax as in¬ 
come for the calendar year 1919. 

4. The Board erred in overstating the petitioner’s net 
income for the calendar year ended December 31, 1919 by 
the said sum of $10,473.77. 

5. The Board erred in entering judgment for jthe re¬ 
spondent. I 

6. The Board erred in ordering and deciding upoh rede¬ 
termination, that there was a deficiency for the cdlendar 
year 1919 in the amount of $1,706.83. 

Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it, be re¬ 
viewed and reversed by this Honorable Court, and for such 
other and further relief as the Court may deem mdet and 
proper in the premises. I 

THE NATIONAL BANK OF SOHTH 
CAEOLINA, 

Petitioner, \ 

By ADRIAN C. HUMPHREYS, 

Attorney, Munsey Building, Washington, t). C. 
3-^89a j 
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32 City of Washington, 

District of Columbia, ss: 

Adrian C. Humphreys, being duly sworn deposes and 
says that he is attorney for the petitioner; that he knows 
the contents of the foregoing petition; that to the best of 
his knowledge and belief the statements therein are true, 
and that the assignments of error are well taken and in¬ 
tended to be argued. 

ADRIAN C. HUMPHREYS. 

Subscribed and sworn to before me this 17th day of 
October, 1928. 

(S.) MARY V. JUDGE, 

Notary Public. 

My commission expires April 15, 1930. 

33 Filed October 19, 1928, United States Board of Tax 

Appeals. 

General Counsel Bureau of Internal Revenue, 

18th St. & N. Y. Ave., 

Washington, D. C. 

Deab Sib: 

You are hereby notified that on October 19, 1928, a peti¬ 
tion for a review of the decision of the U. S. Board of Tax 
Appeals was filed with the Clerk of the Board, in the case 
of The National Bank of South Carolina, petitioner, v. 
Commissioner of Internal Revenue, respondent, Docket No. 
8628, a true copy of which petition is herewith served upon 
you. 

(Sgd.) ADRIAN C. HUMPHREYS, 

Attorney for the National Bank of So. Carolina, 

Munsey Bldg., Washington, D. C. 

Receipt is acknowledged this 19th day of October, 1928. 
(Sgd.) C. M. CHAREST, 

General Counsel Bureau of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 
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Now, December 7, 19::8, the foregoing Petition! for Ee- 
,view and Proof of Service thereof certified from tjie record 
as a true copy. 

[Seal Board of Tax Appeals, 1924.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

34 Filed Oct. 27, 1928, United States Board! of Tax 

Appeals. ; 

I 

United States Board of Tax Appeals. 

Docket No. 8628. | 

I 

The National Bank of South Carolina, Petitioner, 

i 

V. 

Commissioner of Internal Kevenue, Respondent. 

Notice to Clerk to Prepare Record and Transmit to Court 

of Appeals. | 

To the Clerk of the Board of Tax Appeals: 

1 

In accordance with paragraph 4 of Rule XXX of the 
Court of Appeals of the District of Columbia please pre¬ 
pare a transcript, duly certified as correct, of the following 
documents and transmit the same on or before the expira¬ 
tion of sixty days from October 19, 1928, to the !Clerk of 
the said Court of Appeals: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board: {a) Petition filed October 

31, 1925; (b) Answer of respondent filed Decelnber 22, 
1925. I 

3. Findings of fact, opinion and decision of thb Board, 
including order of redetermination dated April 21, 1928. 

4. Petition for review, and notice to opposing counsel 

together with his acknowledgment thereof.! 

35 5. Stipulation under Paragraph {d), Seciion 1002 
of the Revenue Act of 1926 that the review; shall be 

by the Court of Appeals of the District of Columbia. 

ADRIAN C. HUMPHREYS, ! 

Munsey Building, Washington, D. C., 

Attorney for the Petitioner. 
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Now, December 1, 1928, the foregoing Praecipe certified 
from the record as a trne copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4889. 
National Bank of South Carolina, appellant, vs. Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Dec. 13,1928. Henry W. Hodges, clerk. 
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Disteict of Columbia. 
October Term, 1928. 


National Bank op South 
Carolina, 

Appellant, 


V. 


'No. 4889. 


Commissioner of Internal 
Revenue. 


Appeal from United States Board 
of Tax Appeals. 


BRIEF FOR APPBELART. 

I. 

Statement of Case. 

The appellant is a national bank having its prin¬ 
cipal place of business at Sumter, South Carolina, 
and during the years 1918 and 1919 operated as a 
bank of discount and deposit. 

Beginning in November, 1917, and all through 
the calendar year 1918 the appellant accounted for 
income from discounts on an accrual basis and ren¬ 
dered its income tax return for 1918 on the same 
basis as the books were kept. 
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During the latter part of 1917 the Comptroller 
of Currency instructed all national hanks to put 
interest and discount on an accrual basis and pur¬ 
suant to these instructions the appellant kept its 
records and reported taxable net income on such 
accrual basis for 1918. 

The method employed in 1918 in detail was as 
follows: 

WHien a note was discounted it computed the 
amount of discount that would accrue and was 
earned in the then current year and credited the 
amount so computed to Profit and Loss for that 
year, although the note might not be due and pay¬ 
able until the following year. The unearned dis¬ 
count, i. e., the amoxint of discount to be earned in 
the following vear on the same note was credited 
to an account called “Reserve for Unearned Dis¬ 
count”. 

Being a small countv bank owning its own build- 
ing it had few operating expenses exce})t salaries 
and as a practical proposition it had no expenses 
to accrue. Such liabilitv as it did have for inter- 
est on deposits was accrued and, therefore, actually 
and practically the bank was on an accrual basis 
for 1918. 

At the end of 1918 the account called “Reserve 
for Unearned Discount” contained a balance of 
$9,297.94 which was the discount applicable to 
notes discounted in 1918 and maturing in 1919. 
These notes that had previously been discounted 
in the total sum of $19,771.71 in 1918, and the 
proper part thereof or $10,473.77 which accnied in 
1918 had been included in net income for 1918 un¬ 
der the proper basis of making a return for that 
year; whereas the balance or $9,297.94, was includ¬ 
ed in net income for 1919. 
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The Commissioner of Internal Kevenne accepted 
the appellant’s return for 1918 as being a correct I 
and proper basis and as clearly reflecting net in- j 
come for that year. 

For 1919 and subsequent years the appellant ; 
with the Commissioner’s approval, changed its ; 
method of accounting for discount to a cash basis, | 
i. e., it took up in its Profit and Loss account the | 
amount of discount actually received upon the ma¬ 
turity of the note, and it rendered its income tax 
returns for 1919 on that basis. In reporting its | 
income for 1919 it reported all discount actually 
received during the year with the exception of the 
aforesaid i^l0,473.77 discount which had accrued in i 
1918 as having been earned in that year and on 
which it already paid the tax at the 1918 rates. 

The Commissioner of Internal Revenue main- j 
tains that since the appellant is on a cash receipts | 

I 

and disbursements basis for 1919 it should report 
as income all items received regardless of whether | 
or not they were previously reported and taxed. | 
The appellant maintains that it is illegal and in¬ 
equitable to tax the same income twice just as it 
would be unconscionable to allow a taxpaj'er the ' 
same deduction twice simply because the taxpayer 
has changed his accounting method with the con- I 
sent and approval of the Commissioner. 

\ 

I 

II. 

I 

I 

I 

The Question Involved. 

I 

When a taxpayer, with the consent of the Com- I 
missioner of Internal Revenue changes its method 
of making income tax returns from an accriial basis ; 
to a ca^h basis, can said taxpayer be required to ^ 
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report and pay taxes the second time on income re¬ 
ceived in 1919, which was accrued, reported and 
taxed with the Commissioner’s approval in a prior 
vear? 


III. 

Errors Relied ITpoxi by tbe Appellant. 

1. The Board erred in holding and deciding that 
the method of accounting employed by the peti¬ 
tioner for the calendar year 1918 in keeping its 
books was a cash basis. 

2. The Board erred in holding and deciding that 
the petitioner’s method of keeping its l)ooks and 
making its return for the calendar year 1918 did 
not correctlv reflect its income. 

3. The Board erred in holding and deciding that 
the discouht item of §10,473.77, taxed by the re¬ 
spondent for the calendar year 1918, was also sub¬ 
ject to tax as income for the calendar year 1919. 

4. The Board erred in overstating the petition¬ 
er’s net income for the calendar vear ended De- 
cember 31,19'19, by the said sum of §10,473.77. 

5. The Board erred in entering judgment for 
the respondent. 

6. The Board erred in ordering and deciding up¬ 
on redetermination, that there was a deficiencv for 
the calendar year 1919, in the amount of §1,706.83. 
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IV. 

Authorities. 

The Revenue Act of 1918 contains the following 
provisions: 

“Sec. 232. That in the case of a corporation 
subject to the tax imposed by section 230 the 
term 'net income’ means the gross income as 
defined in section 233 less the deductions al¬ 
lowed by section 234, and the net income shall 
be computed on the same basis as it provided 
in subdivision (b) of section 212 or in section 
226.” 

“Sec. 212 (b). The net income shall be com¬ 
puted upon the basis of the taxpayers’ annual 
accounting ])eriod (fiscal year or calendar year, 
as the case may be) in accordance vdth the 
method of accounting regularly employed in 
keeping the books of such taxpayer; but if no i 
such method of accounting has been so em- | 
ployed, or if the method employed does not | 
clearly reflect the income, the computation 
shall be made upon such basis and in such i 
manner as in the opinion of the Commissioner i 
does clearlv reflect the income.” i 

“Sec. 213. That for the purposes of this title I 
(excex)t as otherwise provided in section 233) : 

the term 'gi-oss income’— j 

\ 

(a) Includes gains, profits, and income de- ) 
rived from salaries, wages, or compensation for 
personal service of whatever kind and in what¬ 
ever form paid, or from professions, vocations, 
trades, business, commerce or sales, or deal¬ 
ings in property, whether real or personal, 
gro'W’ing out of the ovmership or use of or in¬ 
terest in such property; also from interest, 
rent, dividends, securities, or the transaction 
of any business carried on for gain or profit, or 
gains or profits and income derived from any 
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f source "vs^liatever. The amount of all sUfCh Hems 
shall he included in the gross income for the 
taxable year in tchich received by the taxpayer, 
unless, under methods of accounting permitted 
under subdivision (b) of section 212, an y such 
amounts are to be properly accoimted for as of 
li^ifferenT'p^nod: (Italics ours.) 

“Sec. 234 (a). That in computing the net 
income of a corporation subject to the tax im¬ 
posed. by section 230 there shall be allowed as 
deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable year 
in carrying on any trade or business, includ¬ 
ing a reasonable allowance for salaries or other 
compensation for personal services actually 
rendered, and including rentals or other pay¬ 
ments required to be made as a condition to the 
continued use or possession of property to 
which the corporation has not taken or is not 
taking title, or in which it has no equity 

Regulations 45 provide as follows: 

“Art. 22. Computation of net income.—Net 
income must be computed with respect to a 
fi-xed period. Usually that period is tw’elve 
months and is known as the taxable vear. Items 
of income and of expenditures which as gross 
income and deductions are elements in the 
computation of net income need not be in the 
form of cash. It is sufficient that such items, 
if othedwise properly included in the compu¬ 
tation, can l)e valued in terms of monev. The 
time as of tchich any item of gross income or 
and deduction is to be accounted for must be 
determined in the light of the fundamental rule 
that the computation shall be made in such a 
manner as clearly reflects the taxpayers in¬ 
come. If the method of accounting regularly 
employed by him in keeping his books clearly 
reflects his income, it is to be followed with re- 
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i 

i 

I 

i 


spect to the time as of which items of gross in- i 
come and deductions are to be accounted for. i 
See article 52. If the taxpayer does not regu- ; 
larly employ a method of accounting which i 
clearly reflects his income^ the computation i 
shall be made in such manner as in the opin¬ 
ion of the Commissioner clearly reflects it. | 

i 

Art. 23. Bases of computation.— (1) Ap- j 
proved standard methods of accounting will or- i 
dinarilv be regarded as clearlv reflecting in- ! 
come. A method of accounting icill not, hoic- i 
evei', be regarded as clearly reflecting income 
unless all items of gross income and all deduc- '• 
tions are treated icith reasonable consistency. ' 
See section 200 of the statute for definitions of ^ 
^paid,’ ‘paid or accrued,’ and ‘paid or incurred.’ ! 
All items of gross income shall be included in ! 
the gross income for the taxable year in which 
they are received by the taxpayer, and deduc- | 
tions taken accordingly, unless in order clearly 
to reflect income such amounts are to be i)rop- ; 
erly a.ccounted for as of a different period. See 
section 213(a). For instance, in any case in I 
which it is necessary to use an inventory, no j 
accounting in regard to purchases and sales | 
will correctly reflec-t income except an accrual | 
method. See section 213(a) of the statute. A : 
taxpayer is deemed to have received items of ; 
gross inconie which have l)een credited to or I 
set a])art for him without restriction. See ar- ! 
tide 53. On the other hand, appreciation in 
value of property is not even an accnial of in- | 
come to a taxpayer prior to the realization of | 
such ap])reciation through conversion of the 
property. 

(2) For the taxable year 1918, the true in-: 
come, computed under the Revenue Act of 1918 
and—^where the taxpayer keeps books of ac¬ 
count—in accordance with the method of ac-' 
counting regularly employed in keeping such ' 
books, shall in all cases be entered in the re-; 
turn, even though this results in apparent omis-1 
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sions or duplications of particular items of in¬ 
come Or expense. In the ordinary case such 
omissions and duplications are more apparent 
than real and are likely to counter-balance one 
another, so that the change in the basis of re¬ 
porting calls for no material adjustment. 
Where, however, the method previously em¬ 
ployed by the taxpayer in determining his in¬ 
come subject to the tax is materially different 
from the method regularly used by the tax¬ 
payer in keeping his accounts, or where for any 
reason the basis of reporting income subject 
to tax is changed, the taxpayer shall attach to 
his return a separate statement setting forth 
for the ta.xable year and for the preceding year 
the classes of items differently treated under 
the two systems, specifying in particular all 
amounts duplicated or entirely omitted as the 
result of such change. Where, for example, a 
taxpayer who, prior to 1918, has reported on 
the so-called receipts basis, is compelled under 
the above rule to report on the so-called accrual 
basis, he must include in the separate state¬ 
ment the following information: 

First, (a) expenses paid before the end of 
the taxable vear 1917 but not accrued at that 
date; (b) income accrued at the end of the 
taxable year 1917 but not received at that date; 
(c) expenses accrued at the end of the tax¬ 
able year 1917 but not paid at that date; (d) 
income received before the end of the taxable 
year 1917 but not accrued at that date; and 

Second, similar items as of the end of the 
taxable vear 1916. 

If in the opinion of the Commissioner such 
information indicates that the returns for any 
previous years did not reflect the true income, 
amended returns for such years will he re¬ 
quired. (Italics ours.) 

(3) A taxpayer who changes the method of 
accounting employed in keeping his books for 
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the taxable year 1919 or thereafter shall, before 
computing his income upon such new basis for 
purposes of taxation, secure the consent of the ; 
Commissioner. Application for permission to 
change the basis of the return shall be made at 
least 30 days in advance of the original due : 
date of the return and shall be accompanied 
by a statement specifying the classes of items 
differently treated under the two systems and 
specifnng all amounts which would be dupli- ; 
cated or entirely omitted as a result of the pro¬ 
posed change. 

(4) Banks which in the past have treated \ 
discount as income before it was actually \ 
earned and during the taxable year 1918 have \ 
placed the discount account upon an accrual ! \ 
basis uill be required to submit the informa- ! \ 
tion called for in paragraph (2) of this article | 
and submit an amended retuni for the taxable 
year 1917, and will be permitted to submit (or ; ' 
The Commissioner may require) amended re- ; 
Turns for all jn-ior years during which the tax- ! 
payer was subject to tax. Additional taxes for I ; 
})rior years found To be due Tipon such re- j j 
examinations Avill be paid upon the basis of 1 
Tlie aUTended returns in the ordinary wav. ; 
Where it ap])ears that prior taxes have been i ; 
psiid in excess of the amount properly due such / 
excess Avill to The extent possible be ci-edited / 
against future income and i)rofits taxes under j/ 
the provisions of section 252 of the Revenue Act / 
of 1918. 

Art. 24. Methods of accounting.—It is rec- i 
ognized that no uniform method of accounting | 
ca.n be prescribed for all taxpayers, and the 
law contemplates that each taxpayer shall 
adopt such forms and systems of accounting as ! 
are in his judgment best suited to his purpose. 
Each taxpayer is required by law to make a 
return of his true income. He must, therefore, ; 
maintain such accounting records as will enable I 
him to do so.” 

d' f ^ 
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V. 

Argument. 

This case can properly be divided into two parts, 
i. e., that portion relating to the appellant's 1918 
return and that part relating to its 1919 return. 

The 1918 return was not before the Board of Tax 
Appeals on an appeal; the 1919 return only was on 
appeal. 


A. 

The Board erred ix holding that the appel¬ 
lant IN 1918 KEPT ITS BOOKS ON A CASH BASIS AND 
FURTHER ERRED IN HOLDING THAT APPELLANT'S 
METHOD OF KEEPING BOOKS IN 1918 DID NOT CLEARLY 
REFLECT NET INCOME. 

Appellant is a small countrj* bank owning its 
building, funiiture and fixtures and having a few 
paid employees and few general expenses. Prac- 
ticallv its onlv source of income is discount on 
notes. 

The appellant kept its books in 1918 on an ac- 
crual basis which means it accrued all of the items 
that could possibly be accrued in the conduct of its 
business, that is, discount on notes. The mere fact 
that it may have paid its ordinary expenses as they 
accrued or became due, does not alter the fact that 
the bank was on an accrual basis. The method it 
did employ was in substance an accrual basis, it 
reflected net income as required by Section 212 of 
the Revenue Act of 1918, and it was accepted by 
the Commissioner of Internal Revenue. 

Relative to its principal source of income, the 
Board’s findings of fact (R. 18) are as follows: 
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“Up to about the middle of 1918, petitioner; 
had treated discount as income only when it 
was received but thereafter during that year 
it pursued the following practice: 

‘When the note was discounted, the peti-^ 
tioner computed or estimated the amount of; 
discount that would acrue or be earned in 1918 
and the amount so computed and accrued was 
in 1918 credited to profit and loss. The dis¬ 
count which would be earned in 1919 was cred-i 
ited to an account called ‘Reserve for Unearned: 
Discount’.” 

\ 

By all accepted rules of accounting this was an: 
accrual basis. 

Section 212(b) of the 1918 Revenue Act provides 
that the income shall be reported: 

I 

“in accordance with the method of accounting: 
regularly employed in keeping the books of 
such taxpayer * * * or in such manner as in 
the opinion of the Commissioner does clearhH 
reflect the income.” 

i 

The Commissioner was satisfied with the return 
as filed. What power has the Board to override his 
action? 

This case is similar to the Aluminum Castings Co. \ 
v. Routzahn, Collector, 24 Fed. (2d) 230, decided: 
Xovember 30. 1927, in which it was attempted to 
show that the plaintiff’s books were not on an ac-1 
crual basis simply because a few items were entered 
in the cash book as they were paid. The Court says: 

“My conclusion, briefly stated is that plain¬ 
tiff’s books were so kept, (i. e., accrual basis) | 
* * *. Books are kept on an accrual basis i 
whenever entries are made of credits and debits 
as the liability arises whether then received or 
disbursed. In so keeping books, many entries 
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mil appear on the basis of actual receipts and 
disbursemeats. In a business of any complex¬ 
ity, boots must be so kept, in order to disclose 
correctly the actual state of business. In order 
to keep books on a basis of actual receipts and 
disbursements, credits yet to become due or 
obligations yet to be paid would have to be 
ignored. Likewise, in taking and entering in¬ 
ventory, work finished, but not sold, or work 
in process, supplies acquired, but not yet used, 
could not be included on a basis showing added 
value not vet received. Plaintiff’s books were 
so kept.” 

Again the Court states: 

‘•Plaintiff’s income return conforms to its 
books as thus kept, with certain limited excep¬ 
tions. * * * The fact remains, however, that 
plaintiff’s books were kept and plaintiff’s re¬ 
turn was made substantially upon an accrual 
basis. It is pi'obable that plaintiff could not 
have made an income return on a strict basis 
of actual receipts and disbursements. Section 
13(d), as was said in the Anderson case, was 
enacted to meet this situation. Its effect is to 
compel a departure from the practice followed 
prior to 1916, whenever the taxpayer keeps his 
books or attempts to make his return otherwise 
than on a strict basis of receipts and disburse¬ 
ments, or when he is not able to make it in that 
wav.” 

It should be noted that the Board’s findings of 
fact .state (R., 19) : 

“In its return for the year 1918, which peti¬ 
tioner alleges was made on an accrual basis.” 

There is a definite finding that the appellant in¬ 
sisted that it was on an accrual basis but nowhere 
do we find a finding that the Commissioner denied 
this fact or that the Commissioner alleged that the 
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appellant was on any basis other than an accrual 
basis. The Commissioner did contend that regard¬ 
less of the method employed in 1918 the appellant 
was compelled to report as income all items actu¬ 
ally received in 1919 without exception or adjust¬ 
ment, but the Commissioner’s contention only af¬ 
fected the 1919 return—^never the 1918 return. If 
the Commissioner had been dissatisfied with the 
1918 return he would have issued a deficiency letter 
thereon and it would have been before the Board on 
appeal. 

The Commissioner was satisfied that the return 
for 1918 clearly reflected net income, and being sat¬ 
isfied with it as rendered made no effort to deter¬ 
mine ichat would have been the result in taxes if 
the 1918 return had been put on a cash basis. 

If the Commissioner had not been satisfied that 
appellant’s returns for 1918 were on an accrual 
basis and clearly reflected net income, he would 
have required amended returns as provided in Arti¬ 
cle 2.3 of Regulations 4.5. 

The appellant and the Commissioner were in ac¬ 
cord on the facts, which were that the 1918 income 
included discount of 810,473.77 which had accrued 
in that year on notes which matured and were paid 
in 1919. The Commissioner did contend that this 
.sum was income when received in 1919 regardless 
of the accounting method employed for the earlier 
vear, but the Commissioner has never said the 1918 
return did not clearly reflect net income. 

Therefore, the conclusion that the appellant’s re¬ 
turn for 1918 was on a cash basis and did not clear¬ 
ly reflect net income is not based upon the facts 
in the record and is, therefore, erroneous. 
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B. 


The Boaed eeked in holding and deciding that 
THE DISCOUNT ITEM OF |10,473.77 TAXED BY THE EB- 
SPONDBNT FOE THE CAI.ENDAE YEAE 1918 WAS ALSO 
SUBJECT TO TAX AS INCOME FOE THE CALENDAE YEAS 

1919. 

The appellant made its return for 1918 on an ac- 
crual basis. This return was accepted and ap¬ 
proved by the Commissioner. It saw fit to change 
its basis of return in 1919 to a cash basis which 
change was also approved by the Commissioner of 
Internal Revenue. 

Clearly a change in accounting methods demands 
the adjustment of all overlapping items. Ordinary 
justice and plain common sense dictate that these 
adjustments should be made so there will be neither 
advantage nor disadvantage to either the Govern¬ 
ment or the taxpayer. 

This being no new problem the Commissioner 
provided therefor in Articles 23, 24 and 25 of Regu¬ 
lations 4.5. 

The appellant maintains that where income has 
been properly reported under the accrual method 
in one year it is improper to tax that income again 
in a succeeding year under a change in accounting 
methods which change has been approved by the 
Commissioner. 

It is just as unconscionable to tax income twice 
under such change of methods as it would be for a 
taxpayer to claim a deduction twice under a simi¬ 
lar change. 

In Continental Life Insurance Company vs. Com¬ 
missioner, 5 B. T. A. 407, the petitioner upon a 
change of accounting methods attempted to get a 
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double deduction for certain expenses, which was 
denied. 

In the case at bar the Government contends that 
these two bases of making the return, i. e., “Cash 
receipts and disbursements” and “Accrual” con¬ 
stitute unalterable yard sticks by which a taxpayer 
must report income under every circumstance. 

Continental Life Insurance Company v. Commis¬ 
sioner, supra, indicates that the Government is not 
consistent. It denies the double deduction but 
claims the right to double taxation. 

It is reasonable to expect the Government to be 
honest with taxpayers, yet the Government’s con¬ 
tention in this case constitutes nothing less than 
dishonesty. 

Section 21.3(a) of the Revenue Act of 1918, pro- 
cides that gross income shall include— 

“All items * * * received by the taxpayer, 
unless, under methods of accounting permitted 
under subdivision (b) of Section 212, any such 
amounts are to be properly accounted for as of 
a different period” (Italics ours). 

If Congress did not intend that adjustment 
should be made for “any such amounts properly ac¬ 
counted for as of a different period” it would not 
have so stated. How can we avoid the clear lan¬ 
guage of the statute? 

In United States v. Anderson, 46 Sup. Ct. 131, 
in commenting on similar provisions of the earlier 
1917 Revenue Act of 1917, the Court said: 

“It should be noted that Section 13 (b) 
makes no use of the words ^accrue’ or ‘accrual’ 
but merely provides for a return upon the basis 
upon which the taxpayer’s accounts are kept, 
if it reflects net income.” 
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Again commenting on the said Act, the Court 
said : 


^•It was to enable taxpayers to keep their 
books and make their returns according to 
scientific accounting principles, by charging 
{igainst income earned during the taxable pe¬ 
riod. the expenses incurred in and properly 
attributable to the process of earning income 
during that period; and, indeed, to require 
the tax return to be made on that basis, if the 
taxpayer failed or was unable to make the re¬ 
turn on a strict receipts and disbursements 
basis.” 

The same common sense is refiected in Alumin¬ 
um Castings Co. v. Rmitzahn, stipra. 

Under the so-called accrual method the appel¬ 
lant constructively received and reported, with the 
Commissioner’s approval, f10,473.77 in 1918. What 
it actually collected in 1919 was simply income 
that had already been constructively received and 
reported for tax purposes under the accrual meth¬ 
od. If the appellant had accrued and deducted 
fl0,000, in expenses in 1918 which matured and 
were paid in 1919, we have no idea that the Com¬ 
missioner would allow the same in both vears. 

Changes from the accrual to the cash basis 
are not unusual and it is only proper that overlap¬ 
ping differences should be adjusted equitably to 
both the taxpayer and the Government. Xeither 
the Commissioner nor the courts would counte¬ 
nance a taxpayer changing the basis of one return 
in order to obtain a double deduction or to obtain 
any advantage that would result in tax evasion. 
By the same token it is unconscionable for the 
Government to impose a rule for its own benefit 
which it would not extend to the taxpayer. 
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It should be noted, furthermore, that this in¬ 
come was taxed in 1918 at 40% and 12% and the 
Commissioner now attempts to tax it again in 1919 
at 20% and 10%, or a total of 82% on the same in¬ 
come. 

The record shows that the change from an accru¬ 
al to z. cash basis resulted in no advantage to the 
appellant. When it changed its basis of making re¬ 
turns, the Revenue Act of 1918 was in full force 
and effect and the appellant knew that the rates 
for 1919 were lower than they had been for 1918. 
If tax evasion or avoidance had been its objective, 
it might have juggled the income thus throwing 
items out of 1918 and into 1919 to get the advan¬ 
tage of the lower rates. However, it did not do 
this, but it has reported income on a basis that has 
resulted in a fair revenue income to the Grovern- 
ment and it is unconscionable to tax again that 
sum of 110,473.77 in 1919, which has already been 
taxed at the higher war profits rates in 1918. 

Let us presume for the sake of argument that 
the petitioner had changed its basis of retum from 
a cash basis to an accrual basis. If this petitioner 
had been on a strictly cash basis for the year 1918, 
its reserve for unearned discount on Januarv 1. 
1919 would have been $19,771,71 (the sum of the 
accruals of $10,473.77 in 1918 and the unaccrued 
reserve on December 31, 1918 of $9,297.94); on a 
cash basis none of this sum of $19,771.71 would 
have been included in income for 1918 because the 
notes had not been paid. If the petitioner changed 
his accounting method on January 1, 1919 to an 
accrual basis then, following the Commissioner's 
theory here advanced, the petitioner would only in¬ 
clude in net income for 1919 the amount of in¬ 
terest that actually accrued in that year or 
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$9,297.94. The result "would be that the petitioner 
would entirely escape taxation on $10,473.77. We 
have no idea that the Court would support us in 
that position. We have no idea that the Court 
would support any taxpayer in a scheme that 
would permit him to change his accounting prac¬ 
tices in such a way to avoid at any time the pay¬ 
ment of taxes on income. Bv the same token we 
cannot believe that the Court "will permit the Com¬ 
missioner to tax twice the same income when there 
is no error on the part of either the taxpayei- or the 
Commissioner and the amount of income involved 
grows out of overlapping items due to changes in 
accounting practices. 

In its decision herein the Board of Tax Appeals 
relied upon its previous findings and decision in 
Chatham d Phoenw National Bank, 1 B. T. A. 460. 

A careful comparison of that case with the one 
at bar will show that they are not comparable; the 
Chatham & Phoenix National Bank was not on any 
proper hnais for the prior year, whereas, the appel¬ 
lant was on a proper accrual basis for the prior 
year and its returns were accepted as such. 

In the Chathatn d Phoenix National Bank, mpra, 
the findings of fact contain the folloAving statement: 

“For a number of years prior to January 1, 
1918, the method of bookkeeping employed by 
the taxpayer in accounting for interest and dis¬ 
count on time loans was to credit discount at 
the time the paper was discounted directly to 
profit and loss, and the total amount of dis¬ 
count thus credited was treated as income in 
the year in which the paper was discounted, 
whether or not the discount was collected or 
earned in the year in que.stion.” 

The Board held, and we believe it is generally 
admitted, that this was an improper basis—it is 
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neither a proper cash basis nor accrual basis. For 
example, the bank discounts a sixty-day note of face 
value of 11,000.00. The discount is flO.OO and it ac¬ 
tually gives its customer $990.00. It receives the 
customer’s promise to pay not only the $990.00 but 
an additional sum of $10.00 at a future time, to wit, 
sixty days after date. Certainly no income can ac¬ 
crue to the bank as the result of the transaction 
until the note is paid. 

The Board held that if a taxpayer was on a cash 
basis, this discount was income when the note was 
paid; if the taxpayer was on an accrual basis, the 
discount would be ratably spread over the time of 
the note and if the time Avas spread over parts of 
two taxable years, the income would be apportioned 
accordinglv. 

From this simple analj’sis it Avill be seen that the 
Chatham & Phoenix Jfational Bank was never on 
a proper and acceptable basis at any time. 

Furthermore, in Chatham & Phoenix iJj'ational 
Bank, the finding of fact contains the following 
statement: 

“The Commissioner refused to allow the tax¬ 
payer to change its method of account for dis¬ 
counts (to the accrual basis) unless the tax¬ 
payer would amend its returns made prior to 
1918. This the taxpayer declined to do and 
the Commissioner ruled that the discount 
should be reported and taxed on the basis of 
cash receipts and disbursements for the years 
in question.” 

In the case at bar, the Commissioner did not and 
could not demand amended returns for the years 
prior to 1919 for the simple reason that this appel¬ 
lant was on a proper accrual basis for 1918; it had 
made its returns as such; they had been accepted 
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by the Ck)mmissioner of Internal Revenue; and at 
no point in this proceeding before the Board of Taw 
Appeals do we find that the Commissioner of Inter¬ 
nal Revenue ever questioned that this appellant was 
on a pi'oper accrual basis for 1918. 

The Commissioner relies upon the Chatham & 
Phoenix Natiwuil Bank case and the strict letter 
of the law in an argument that is substantially 
this: 


“If a return is on a cash basis everjlhing 
that is received in a taxable year is income re¬ 
gardless of whether it has been previously 
taxed or not.” 

A sort of unalterable laAv verv familiar to the 
ancient Medes and Persians. 

However. Avhen the converse of this situation 
arose as it did in the Apj)eal of Continental Life 
Insurance Co., supra, the Commissioner opposed a 
double deduction where there was a change in ac¬ 
counting methods and his unalterable vard stick 
of measttring income did not apply in measuring 
deductions. 

The Chatham & Phoenix National Bank was 
taxed doubly because it included something in the 
prior year as income that was not income. 

In the instant case this f10,473.77 was included 
in income for 1918 because the taxpayer was on a 
proper accrual basis, and it was income in that 
vear. 

In Continental Life Insurance Co., supra, the 
Board said: 

“If we understand the situation correctly, 
the result has been that in 1919 the petitioner 
has claimed as deductions taxes paid in 1919 
on its 1918 business and taxes incurred in 1919 
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on its 1919 business; also unpaid death claims 
outstanding on January 1, 1919, and paid in 
1919, as well as those unpaid on December 31, 
1919. There has thus been a duplication of de¬ 
ductible items caused by the fact that prior to 
1919 income tax returns •were made by the 
petitioner on a cash receipts and disbursements 
basis, with adjustments for reserves. Clearly 
the basis used by the petitioner in 1919 distorts 
its income to the extent that there is a deduc¬ 
tion in that rear of taxes incurred on the busi- 
ness of two years and of death claims unpaid 
at both the beginning and end of the taxable 
year.” 

These methods of making returns are but admin¬ 
istrative agencies by which the Government is as¬ 
sured that all income is taxed but not taxed twice, 
and that all proper deductions are allowed but not 
allowed tmce. We see nothing in the laAv or in or¬ 
dinary common sense that would permit the taxing 
of the same income twice any sooner than the tax¬ 
payer would be permitted to deduct the same expen¬ 
ses in two different years. 

The Chatham & Phoenix National Bank case has 
but one value in this appeal. It puts the Board’s 
stamp of approval on the accepted methods of ac¬ 
counting for discount on notes under both the caah 
basis and the accrual basis. The facts are not sim¬ 
ilar and the Board’s ultimate conclusions have lit¬ 
tle value except as they relate to the methods of 
accounting generally employed by banks and a 
proper method for reporting net income. In the 
Chatham d Phoenix case, after putting it on a 
proper basis, it was discovered that because of the 
bank’s error in its own return, it had erroneously 
reported income in the prior year and was then 
barred by the statute of limitations from a re¬ 
covers. 

4^ 
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The appellant ^ras on a proper basis for 1918; 
it had no cause for correcting that return nor cause 
within the statutory period for making a claim on 
the Commissioner of Internal Revenue for any part 
of the tax so paid. 

The Board of Tax Appeals has corrected similar 
inconsistent situations in numei'ous other appeals. 
In Mildred M. Detcey, 9 B. T. A. 1155, a pay¬ 
ment to a claimant to part owmership in a 
mine was apportioned to value of mine and value 
of income therefrom on an equitable basis. 

In Producers Fuel Company, 1 B. T. A. 202, a 
loss from breach of contract was allowed in the 
vear affected therebv. In Illinois Terminal. 5 B. 
T. A. 15, the Board relates back to a proper year 
income from properties xised by the Railroad 
Administration although it had no contract -with 
the Director General. 

Other similar cases of making adjustments that 
will do equity are found in Robert Hyams Coal Co., 
1 B. T. A. 217; Henry Rubel, Executor, 1 B. T. A. 
676; Gotlieb Bros., 1 B. T. A. 684-; O. B. Barker, 
3 B. T. A. 1180; Josiah Wedgetrood & Sons, 3 B. 
T. A. 365. In the appeal of O. B. Barker, sttpra, 
the Board prevented the Commissioner from taxing 
income from a liquidating dividend in full without 
giving the taxpayer credit for taxes he subsequently 
paid for the liquidating corporation. 

IN CONCrUSIOlT. 

The Board’s findings relative to the 1918 return 
are erroneous because those returns were satisfac¬ 
tory to both the Commissioner and the taxpayer; 
they were not before the Board on appeal and there 
was no reason for such conclusions. 
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There is no reason practically or legally for tax¬ 
ing again in 1919 the |10,473.77 -which had been 
previously taxed in 1918. It was included in 1918 
because the appellant was on a proper accrual basis 
in that ye<ir and it should be eliminated in 1919. 
It cannot be income in two years any more than 
an expense can be deductible in two years. Equity 
and fair play dictates consistency on the part of 
both the Government and the taxpayer in the mat¬ 
ter of income and deductions. Therefore, it is re¬ 
spectfully submitted that the decision and judgment 
of the Board of Tax Appeals should be reversed. 

Adrian C. Humphreys, 
Attorney for Appellant, 

Munsey Building, 
Washington, D. C. 


Humphreys & Owinn, 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 


No. 4889 I 

Natioistal Bank of South Caeolina, appellant 

I 

V, I 

Commissioner of Internal Revenue, appellmi 

APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVTOUS OPINION IN THE PBESENT CASE 

i 

The only previous opinion is that of the Uihted 
States Board of Tax Appeals (R 8-13), which is 
reported in 10 B. T. A. 642. I 

I 

I 

JITRISDICTION 

The appeal in the above-entitled case involves in- 
■come tax for the year 1919, in the sum of $1,706.83 
(R. 13), and is taken from a final order of red#er- 
mination of the Board of Tax Appeals, entered 
April 21,1928 (R. 13). The appeal is brought by 
petition for review, filed October 19, 1928 i (R. 
15-18), pursuant to the Revenue Act of 1926, c. 27, 

Sections 1001,1002, and 1003,44 Stat. 9,109,110. 

( 1 ) ! 
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QUESTION PEESENTED 

Where taxpayer’s books were kept on a cash re¬ 
ceipts and disbursements basis in 1918 and 1919, 
was the amount of discoimt received by a National 
Bank income in 1919, when paid, or, did it consti¬ 
tute income in 1918, when notes were discounted, 
as claimed by appellant? 

STATUTES ANB EEGULATIONS INVOLVED 

Eevenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec, 232. That in the case of a corporation 
subject to the tax imposed by section 230 the 
term “net income” means the gross income 
as defined in section 233 less the deductions 
allowed by section 234, and the net income 
shall be computed on the same basis as is pro¬ 
vided in subdivision (b) of section 212 or in 
section 226, 

Sec. 233. (a) That in the case of a corpo¬ 
ration subject to the tax imposed by section 
230 the term “gross income” means the gross 
income as defined in section 213, * * *. 

Sec. 212. * * * 

(b) The net income shall be computed 
upon the basis of the taxpayer’s annual ac¬ 
counting period (fiscal year or calendar year, 
as the case may be) in accordance vdth the 
method of accoimting regularly employed in 
keeping the books of such taxpayer; but if no 
such method of accounting has been so em¬ 
ployed or if the method employed does not 
clearly reflect the income, the computation 
shall be made upon such basis and in such 
manner as in the opinion of the Commis¬ 
sioner does clearly reflect the income. * * * 



Sec. 213. That for the purposes of this 
title (except as otherwise provided in section 
233) the term “gross income”— 

(a) Includes gains, profits, and income de¬ 
rived from salaries, wages, or compensation 
for personal service * * * or from profes¬ 
sions, vocations, trades, businesses, corn- 
merce, or sales, or dealings in propertiy, 
whether real or personal, * * * also from 
interest, rent, dividends, securities, or the 
transaction of any business carried on for 
gain or profit, or gains or profits and inconiie 
derived from any source whatever. The 
amount of all such items shall be included in 
the gross income for the taxable year m 
which received by the taxpayer, unless, under 
methods of accounting permitted under sub¬ 
division (b) of section 212, any such amounj:s 
are to be properly accounted for as of a dif¬ 
ferent period; * * *. I 

i 

Regulations 45: 

Art. 22. Computation of net income .—Net 
income must be computed with respect to ia 
fixed period. Usually that period is twelve 
months and is known as the taxable yeaj*. 
Items of income and of expenditures which 
as gross income and deductions are elements 
in the computation of net income need not be 
in the form of cash. It is sufficient that such 
items, if otherwise properly included in the 
computation, can be valued in terms o^ 
money. The time as of Which any item of 
gross income or any deduction is to be ac¬ 
counted for must be determined in the light 
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of the fundamental rule that the computa¬ 
tion shall be made in such a manner as 
clearly reflects the taxpayer’s income. If the 
method of accounting regularly employed by 
him in keeping his books clearly reflects his 
income, it is to be followed with respect to 
the time as of which items of gross income 
and deductions are to be accounted for. See 
article 52. If the taxpayer does not regu¬ 
larly employ a method of accounting which 
clearly reflects his income, the computation 
shall be made in such manner as in the opin¬ 
ion of the Commissioner clearly reflects it. 

Art. 23. Bases of computation. —(1) Ap¬ 
proved standard methods of accounting will 
ordinarily be regarded as clearly reflecting 
income. A method of accounting will not, 
however, be regarded as clearly reflecting 
income unless all items of gross income and 
aU deductions are treated with reasonable con¬ 
sistency. See section 200 of the statute for 
deflnitions of ‘‘paid, ” “paid or accrued, ’’ and 
“paid or incurred.” AJl items of gross in¬ 
come shall be included in the gross income for 
the taxable year in which they are received 
by the taxpayer, and deductions taken ac¬ 
cordingly, unless in order clearly to reflect 
income such amounts are to be properly ac¬ 
counted for as of a different period. See sec¬ 
tion 213 (a). For instance, in any case in 
which it is necessary to use an inventory, no 
accounting in regard to purchases and sales 
will correctly reflect income except an ac¬ 
crual method. See section 213 (a) of the 
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statute. A taxpayer is deemed to have rts 
ceived items of gross income which have been 
credited to or set apart for him without re¬ 
striction. See article 53. On the other hanil, 
appreciation in value of property is not even 
an accrual of income to a taxpayer prior to 
the realization of such appreciation through 
conversion of the property. 

(2) For the taxable year 1918, the triae 
income, computed under the Revenue Act of 
1918 and—where the taxpayer keeps books 
of account—in accordance with the methbd 

I 

of accounting regularly employed in keepiijig 
such books, shall in all cases be entered jn 
the return, even though this results in appar¬ 
ent omissions or duplications of particular 
items of income or expense. In the ordi¬ 
nary case such omissions and duplications 
are more apparent than real and are likely 
to counterbalance one another, so that tjie 
change in the basis of reporting calls for no 
material adjustment. Where, however, the 
method previously employed by the taxpayer 
in determining his income subject to the tax 
is materially different from the method reg¬ 
ularly used by the taxpayer in keeping kis 
accounts, or where for any reason the basis 
of reporting income subject to taxis changed, 
the taxpayer shall attach to his return a sep¬ 
arate statement setting forth for the tax¬ 
able year and for the preceding year the 
classes of items differently treated under tpbie 
two systems, specifying in particular aU 
amounts duplicated or entirely omitted as 
the result of such change. Where, for 
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ample, a taxpayer who, prior to 1918, has 
reported on the so-called receipts basis, is 
compelled under the above rule to report on 
the so-called accrual basis, he must include 
in the separate statement the following in¬ 
formation : 

First, (a) expenses paid before the end of 
the taxable year 1917 but not accrued at 
that date; (&) income accrued at the end of 
the taxable year 1917 but not received at that 
date; (c) expenses accrued at the end of the 
taxable year 1917 but not paid at that date; 
(d) income received before the end of the 
taxable year in 1917 but not accrued at that 
date; and 

Second, similar items as of the end of the 
taxable year 1916. 

If in the opinion of the Commissioner such 
infoimation indicates that the returns for 
any previous years did not reflect the true 
income, amended returns for such years will 
be required, 

(3) A taxpayer who changes the method 
of accounting employed in keeping his books 
for the taxable year 1919 or thereafter shall, 
before computing his income upon such new 
basis for purposes of taxation, secure the 
consent of the Commissioner. Application 
for permission to change the basis of the re¬ 
turn shall be made at least 30 days in advance 
of the original due date of the return and 
shall be accompanied by a statement speci¬ 
fying the classes of items differently treated 
under the two systems and specifying all 



amounts which would be duplicated or en¬ 
tirely omitted as a result of the proposed 
change. 

(4) Banks which in the past have treated 
discount as income before it was actually 
earned and during the taxable year 1918 have 
placed the discount account upon an accrijial 
basis will be required to submit the infornaa- 
tion called for in paragraph (2) of this arti¬ 
cle and submit an amended return for the 
taxable year 1917, and will be permitted to 
■ submit (or the Commissioner may require) 
amended returns for all prior years during 
which the taxpayer was subject to tax. Ad¬ 
ditional taxes for prior years found to be due 

I 

upon such reexaminations will be paid ujjon 
the basis of the amended returns in the ordi¬ 
nary way. Where it appears that prior taxes 
have been paid in excess of the amoimt prop¬ 
erly due such excess will to the extent possi¬ 
ble be credited against future income and 
profits taxes under the provisions of section 
252 of the Revenue Act of 1918. 

I 

Aet. 24. Methods of accounting. —It is 
recognized that no uniform method of ac¬ 
counting can be prescribed for all taxpayers, 
and the law contemplates that each taxpayer 
shall adopt such forms and systems of ac¬ 
counting as are in his judgment best suifed 
to his purpose. Each taxpayer is required 
by law to make a return of his true income. 
He must, therefore, maintain such account¬ 
ing records as will enable him to do 
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STATEMENT OE FACTS 

The facts, as found by the Board, are as follows 
(R. 9-10): 

The petitioner is a South Carolina corporation 
with its place of business at Sumter. It is and was 
during the years 1918 and 1919 engaged in business 
as a bank of discount and deposit. 

During the year 1918 petitioner kept its books of 
account on a cash receipts and disbursements basis 
with two exceptions. The first of those exceptions 
consisted of petitioner’s practice of maintaining an 
account styled “Reserve Interest Certificates of- 
Deposit” from which the interest on certificates of 
deposit was paid, and into which from time to time 
petitioner would place different amounts without 
reference to the exact requirements thereof; in 
other words, the account did not constitute a true 
reserve for interest on certificates of deposit by the 
accrual of the interest as it was earned. This ac¬ 
count, in any event, was maintained only for con¬ 
venience, as its nature and purpose is otherwise un¬ 
explainable. 

The second of the exceptions to the cash receipts 
and disbursements method of accounting as em¬ 
ployed by petitioner during 1918 was its method of 
accounting for discount. Dp to about the middle of 
the year 1918 petitioner had treated discount as 
income only when it was received, but thereafter 
during that year it pursued the following practice: 
When a note was discounted, petitioner computed 
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or estimated the amount of discount that would a 0 - 
crue or be earned in 1918 and the amount so conii- 
puted and accrued was in 1918 credited to profit arid 
loss. The discount which would be earned in 19l9 
was credited to an account called “Reserve for Uii- 
eamed Discount.” In other words, for about one- 
half of the year 1918 petitioner deviated from a. 
cash receipts and disbursements basis and followed 
an accrual method of accounting for discount only. 

Pursuant to the method of accounting for dis¬ 
count, petitioner during the latter part of 19^8 
accrued and credited to profit and loss earned dis¬ 
count in the amount of $10,473.77 and also credited 
unearned discount to the “ Reserve for Unearned 
Discount” the amount of $9,297.94, which was ibs 
balance on December 31, 1918. 

In its return for the year 1918, which petitioner 
alleges was made on an accrual basis, there whs 
included in income the amount of $10,473.77 hs 
discount accrued and earned in that year. 

During the year 1919 petitioner kept its boots 

and accounts on a cash receipts and disbursements 

( 

basis with no exceptions thereto. For convenience, 
however, in making reports on its condition, peti- 
, tioner first carried into an unearned discount ac¬ 
count the total discoimt on any note at the time the 
note was discounted and upon the payment thereof 
the imeamed discount account was charged and the 
earned discount account was credited with tl|ie 
amount paid. The unearned discount account, 
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which had a balance on December 31, 1919, of 
$25,096.79, did not in any manner affect or reflect 
petitioner’s income for the year and, as above 
stated, was maintained for convenience only. 

During the year 1919 petitioner, in addition to 
other discount received, collected and received the 
amount of $10,473.77 as discount which it claimed 
had been accrued in and reported for 1918 and also 
collected and received the amount of $9,297.94, the 
balance of the “Reserve for Unearned Discount” as 
of December 31, 1918. 

In its return for 1919 petitioner in reporting its 

* 

income from discount included, in addition to other 
discount, the amount of $9,297.94 but did not include 
in income the amount of $10,473.77 collected and 
received in 1919, but reported in 1918. 

Upon audit of petitioner’s retuna for the year 
1919 the Commissioner determined that there 
should be included in income for that year the 
amount of $15,798.85, representing the difference in 
the “Reserve for Unearned Discount” as of Decem¬ 
ber 31, 1918, and as of December 31, 1919, and ac¬ 
cordingly he increased taxable income by that 
amount. 

The Board held that the actual receipts of peti¬ 
tioner in 1919 should only be included in its gross 
income for that year, and ordered that a recomputa¬ 
tion be made, to include the sum of $10,473.77, re¬ 
ceived and collected as discount in 1919, and not re¬ 
ported by petitioner in its return of gross income 
for that year. (R. 12.) 
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STJMMAKT OF ARGTTMKNrT 

i 

The discounts collected and received by appeal- 
lant during 1919 constituted income for 1919, The 
Board found as a fact that during 1918 and 1919 
a,ppellant kept its books and accounts on the cash 
receipts and disbursements basis. These findings 
-of fact are conclusive. Being on the cash receipljs 
and disbursements basis, appellant was required by 
law, and by the regulations promulgated to give 
effect to the statute, to report as gross income for 
1919, all items of discount received in that yeai*. 
Appellant failed to include in its gross income fqr 
1919, discounts received in that year, in the sum of 
$10,473.77, in respect of which there is a deficiency 
in tax in the sum of $1,706.83, as determined by 
the Board, The decision of the Board of Tax Ap¬ 
peals should be affirmed. 

1 

ABGinilENT 

THE DISCOUNTS COLLECTED AND RECEIVED BY THE APPEL¬ 
LANT DURING 1919 CONSTITUTED INCOME FOR 1919 ; 

Appellant, a South Carolina corporation engaged 
in business as a bank of discount and deposit, seeks 
to avoid the assessment of a deficiency in inconie 
taxes for the year 1919 in the amount of $1,706.^3 
which resulted from its failure to report as income 
for the year 1919 the sum of $10,473.77 received in 
that year on paper discounted in the previous yeat. 
It bases its claim for relief solely on the ground thht 
in 1918, it had kept its books and accounted for iii- 
<;ome on the accrual rather than on the cash receipts 
and disbursements basis. 
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From all of the evidence adduced before the 
Board of Tax Appeals, the Board found, as a fact, 
that appellant, during 1918, kept its hooks of ac¬ 
count on a cash receipts and disbursements basis, 
with two exceptions only, one of which was simply 
for convenience and the other was othei-wise kept 
for only the last six months of the year so that its 
books and accounts were, for the purpose of cor¬ 
rectly reflecting and reporting its income for that 
year, kept on the cash receipts and disbursements 
basis; and that during the year 1919, appellant kept 
its books and accounts on the cash receipts and dis¬ 
bursements basis with no exceptions. (R. 9-10.) 

The findings of fact are based on the evidence 
before the Board and are conclusive. This court 
has already determined that it will not review the 
findings of fact of the Board of Tax Appeals, when 
based on the evidence before it and will not reweigh 
the evidence upon which they are based. W. K. 
Henderson Iron Works <fc Supply Co. v. Blair, 25 F. 
(2d) 538. 

Appellant has assigned no error calling for a 
statement of the evidence before the Board and in 
its absence the court is limited to a review of the 
ease on questions of law only and will accept the 
facts as found by the Board. 

However, in its brief, appellant attempts to con¬ 
test these findings and contends that in fact its 
books of account for 1918 were kept on an accrual, 
basis. 
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I 

At pages 1, 2, and 10 of the brief, respectively, 
appellant says: I 

Beginning in November, 1917, and all 
through the calendar year 1918 the appel¬ 
lant accounted for income from discounts on 
an accrual basis and rendered its income-tax 
return for 1918 on the same basis as thb 
books were kept. 

During the latter part of 1917 the Comp¬ 
troller of Currency instructed all national 
banks to put interest and discount on ah 
accrual basis and pursuant to these instruc¬ 
tions the appellant kept its records and re¬ 
ported taxable net income on such accrual 
basis for 1918. 

* * * therefore, actually and practically 
the bank was on an accrual basis for 1918. 

* * * The mere fact that it may havb 
paid its ordinary expenses as they accrue^ 
or became due, does not alter the fact that 
the bank was on the accrual basis. * * f 

The alleged facts, upon which appellant has pred¬ 
icated its argument, are not the facts of this case 
^d are improperly made a part of the argument be¬ 
fore this court. The facts upon which the decisioh 
herein must lie are the facts found by the Board 
and are, in substance, that during the years 1918 
and 1919 appellant kept its books and accounts on 
the cash receipts and disbursements basis. | 

It follows therefrom that for those years appe!^^ 
lant was reqidred by statute and by the regulations 
promulgated to carry out the statute to report all 
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items received as part of its gross income for the 
year in which received. 

Section 212 (b) of the Revenue Act of 1918, in¬ 
corporated in Section 232 thereof, specifically pro¬ 
vides that the net income of a taxpayer shall be com¬ 
puted upon the basis of the taxpayer’s annual ac¬ 
counting period (in this case the calendar year) in 
accordance with the method of accounting regularly 
employed in keeping the hooks of such taxpayer (in 
this case upon the basis of cash receipts and dis¬ 
bursements). 

Section 213 (a) of that Act, incorporated in Sec¬ 
tion 233 (a) thereof, specifically provides, after 
enumerating in general terms the items to be in¬ 
cluded in gross income, that “the amount of all such 
items shall be included in the gross income for the 

taxable year in which received hy the taxpayer 
* * * 

♦ 

Nothing could be clearer than the two provisions 
of law above quoted as well as their application to 
the facts in this case. 

Articles 22, 23, and 24 of Regulations 45, promul¬ 
gated to carry out the provisions of the Revenue 
Act of 1918, provide that net income must be com¬ 
puted with respect to a fixed period, usually twelve 
months, called the taxable year, in such a manner 
as clearly to refiect the taxpayer’s income, which 
requires the treating of all items of gross income 
and deductions with reasonable consistency, and 
that aU items of income shall be included in gross 
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income for the taxable year in which they are re^ 
ceived by the taxpayer, and deductions taken ac^ 
cordingly, unless in order clearly to reflect income 
such amounts are to be properly accounted for as 
of a different period. 

These regulations were necessary in order that 
the statutory provisions to which they relate might 
be effectively carried out and have the force and 
effect of law. Maryland Casualty Co. v. United 
States, 251 U. S. 342, 349; United States, v. Gri- 
maud, 220 U. S. 506. 

Applying these regulations to the facts of this 
case, appellant was required to report all items 
of discount received and collected in 1919 as part 

i 

of its gross income for 1919. 

The Board found as a fact that during the yeair 
1919, in addition to other discount received, col¬ 
lected, and reported in gross income, appellant re¬ 
ceived and collected the sum of $10,473.77 as dis¬ 
count which was not included in the income re¬ 
ported for the year 1919. This fact is admitted by 
the taxpayer, appellant herein. 

The decision of the Board of Tax Appeals in this 
case is based on its prior decisions in the cases of 
Chatham <& Phenix National Bank, 1 B. T. A. 460, 
and Madison d Kedzie State Bank, 1 B. T. A. 922, 
in which cases it was held that when a bank keeps its 
books of account on a cash basis, discount is income 
only when it is received upon an accrual basis, dis- 
coirnt becomes income as it is earned. I 
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Furthermore, a taxpayer may not keep its books 
partly on the cash receipts and disbursements basis 
and partly on the accrual basis and report its in¬ 
come accordingly. United States v. Anderson, 269 
XJ. S. 422, If its books of account are kept on the 
cash receipts and disbursements basis, the few ac¬ 
counts carried otherwise, for convenience, do not 
affect its true income for income tax purposes and 
the income must be reported during the year when 
received. 

In the instant case the Board pointed out that the 
mere fact that the appellant for the latter part of 
1918 imdertook to change its method of accounting 
with respect only to the item of discount does not 
wairant the conclusion that the method regularly 
employed was not a cash basis and relied on The 
Bank of EartsvUle, 1 B, T. A. 920, in which it said: 

The law requires that the method of ac¬ 
counting used shall clearly reflect the income, 
and it does not contemplate that a taxpayer 
shall keep its books of account partly on one 
basis and partly on another, for the very 
reason that income is not thereby correctly 
reflected. Appeal of B. B. Todd, Inc., 1B. T. 
A. 762. 

Appellant in its brief, relying upon facts un¬ 
proved and contrary to the Board’s findings of fact, 
seeks to show that appellant was on the accrual basis 
and thereby to find an analogy to Aluminum Cast¬ 
ings Co. V. Eoutzahn, 24 F. (2d) 230. That case, 
however, is based upon facts exactly the opposite of 
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those in the instant case. In that case it was fonndL 
as a fact that the hooks were kept on the accrual 
basis with only a few items appearing on the basis 
of cash receipts and disbursements. The taxpayer 
had an inventory and where inventories are con^^ 
cerned the accrual method of accounting is the only 
proper method. Regulations 45, Sec. 23, Par. 1. Iii 
the instant case it was found as a fact that the books 

j 

and accounts, in 1918, were kept on the cash receipt^ 
and disbursements basis with only two exceptions^ 
one of which was operative for only one-half year^ 
namely, the discounts in question and the other was 
so kept as a matter of convenience only, and that in 
1919, the books were kept entirely on the cash ref 
ceipts and disbursements basis. \ 

Upon the theory that appellant kept its books 

I 

and accounts on the accrual basis during 1918 and 
changed its method of bookkeeping in 1919 to th^ 
cash receipts and disbursements basis, appellant 
contends that a change in accounting methods def 
mands the adjustment of all overlapping items and 
shows to this court the alleged inequity which will, 
result if the law is applied to the appellant for the 
years 1918 and 1919. At the outset it is to be noted 
that this same contention was made before thb 
Board, although it does not appear whether peti¬ 
tioner showed any attempt to comply with the Reg¬ 
ulations, and that the Board foimd as a fact upoh 
the evidence before it that appellant never did 
change its method of accounting and that appellant,. 


18 


in 1918 and 1919, kept its books and accounts on 
the cash receipts and disbursements basis. 

Appellant was therefore required to report the 
income received during 1918 as gross income for 
1918 and the income received during 1919 as gross 
income for 1919 and to take as deductions the dis¬ 
bursements actually made in those respective years. 

While it is not the purpose of the Government to 
tax twice the same income (Cf. Eellmich v. Hell- 
man, 276 U. S. 233) or to allow double deductions, 
the provisions of law enacted by Congress must be 
carried out in accordance with their terms. This 
applies both to gross income to be reported and de¬ 
ductions to be allowed. Provision is made for the 
recovery of tax erroneously paid and time given for 
the correction of errors made by the Commissioner. 
After the time provided by statute has elapsed, it 
is beyond the power of the Commissioner to make 
any adjustment. In the instant case the Commis¬ 
sioner is required by law to exact the tax due and 
owing on income for 1919. 

In answer to a similar contention made in the 
case of the Chatham and Phenix National Bank, 
supra, the Board of Tax Appeals said (p. 466) : 

Its contention, of course, is that having 
paid income tax upon this amount it can not 
now be compelled to again include this 
amount in income for another year and pay 
the tax thereon. As we have endeavored to 
show, this amount was not income within the 
year 1917, and the fact that a tax was paid 



thereon for that year will not excuse it from 
paying the tax in the year in which it is prop- i 

erly to be accounted for as income. ; 

1 

See also Appeal of First National Bank of Kulm,\ 
4 B. T. A. 317; First National Bank of Sonora, 
Terras v. Commissioner, 6 B. T. A, 555; Western\ 
Exchange Bank v. Commissioner, 12 B. T. A, 66. 

CONCLUSION- 

Appellant, having kept its books and accounts on! 
the cash receipts and disbursements basis, was re¬ 
quired by law to report as gross income for 1919 all 
items of discount received in 1919. Appellant 
failed so to report the sum of $10,473.77 received in 
1919 and there is, therefore, a deficiency in tax for 
that year in the sum of $1,706.83 as determined by 
the Board of Tax Appeals. 

It is respectfully submitted that the decision of 
the Board of Tax Appeals should be affirmed. 

Sewall Key, 

F. Edwaed Mitchell, 
Special Assistants to the Attorney General. 

C. M. Chaeest, 
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